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SUPREME ADMINISTRATIVE COURT RULING (KHO:2010:12)  
CONCERNING PRIVATE EQUITY ACTIVITIES AND 
LIQUIDATION LOSS

On 26 February 2010, the Finnish Supreme Administrative Court issued and published 
an advance ruling (KHO:2010:12) concerning interpretation of private equity activities 
of a holding company and the right of the holding company in question to deduct 
possible liquidation losses incurred in connection with a liquidation of operative 
subsidiary companies.

In the ruling, the Supreme Administrative Court stated that the holding company 
in question was to be considered as a company carrying on private equity activities. 
Therefore it was entitled to deduct in its taxation any liquidation losses that would 
result from liquidating its operative subsidiary companies. The ruling maintained in 
force the previous ruling given by the Central Tax Board in the same matter.

The ruling is seminal and clarifies the legal situation relating to tax treatment of private 
equity owned structures. Borenius & Kemppinen has been assisting the client in this 
successful process.

In the case at hand, the holding company in question was established in 2006 for the 
purpose of acquiring certain businesses that were carried on by companies located in 
several different countries. The fully owned portfolio companies constituted of two 
directly owned Finnish companies and one Swedish company. The holding company 
employed four persons and it delivered management services to the group companies 
owned by it, however it did not pursue active business operations. The shareholders 
of the holding company were mainly Finnish private equity companies. The Supreme 
Administrative court stated that taking into account the position and purpose of the 
holding company in the entire group of companies owned by private equity funds, the 
holding company was to be regarded as a company carrying on private equity activities.

As a background to the legal environment of the ruling it can be noted that after entering 
into force on 19 May 2004 of an amendment made in Finnish tax legislation, share sales by 
companies carrying on private equity activities have been excluded from the participation 
exemption otherwise generally available under certain conditions. Due to the structure 
of the Finnish tax system, the tax treatment of liquidation gains and losses received 
by a shareholder in a liquidation of a target company is linked to the tax treatment of 
a corresponding share sale. Whereas capital gains/losses and liquidation gains/losses 
are not taken into account in the taxation of companies benefiting from tax-exemption 
of shares held as fixed assets, companies carrying on private equity activities are taxed 
upon corresponding capital gains and liquidation gains. Consequently, such companies 
are entitled to deduct capital losses from share sales and liquidation losses. In practice 
liquidation losses may arise especially pursuant to certain intangible assets of the liquidating 
company. This could be the case e.g. where the acquisition value of the liquidating 
company includes goodwill that is not separately transferable/taken into account in 
taxation, even though it would be included in the accounts of the liquidating company.
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Based on the above mentioned ruling, it is now clear that a holding company may be 
regarded as a company carrying on private equity activities even though it does not by 
itself carry on actual private equity activities, provided the holding company is to be seen 
predominantly as a part of an investment structure of private equity companies/funds. 
In other words, the ruling draws a line between operative parent companies and holding 
companies that are more closely related to the private equity players located above it. 
The ruling at hand can thus be seen to complement a previous ruling, KHO 18.11.2005 
T 3000 (compare e.g. to Central Tax Board ruling KVL 11/2005 concerning an operative 
parent company).

The Supreme Administrative Court emphasized that if a sale of target shares would be 
taxable if carried out directly by entities classified as private equity actors, then the tax 
treatment should not be different only because it is a holding company in between the 
target and the private equity actors that actually carries out the sale. 

Furthermore, as the Supreme Administrative Court specifically stated, the fact that 
pursuant to the liquidation the holding company will continue with the business of the 
dissolving operative companies does not hinder the deductibility of the liquidation loss 
(even though the deductibility of liquidation loss is decided upon based on its previous 
status as a company carrying on private equity activities).

The ruling may provide significant tax planning opportunities especially for private 
equity owned structures that are planned to be streamlined for business purposes.
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